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I. INTRODUCTION
Professors Lawson and Seidman have done it again with a provocative article entitled When Did the Constitution Become Law ?1 I must confess that upon first reading their article as it was going to press in late 2001 I was seething with envy. The question of when did the Constitution become law is one that has received virtually no attention. 2 It is the kind of arcane question of constitutional law that only dedicated
In their article, Lawson and Seidman take on this Marshallian conventional wisdom. There is much to be admired in Lawson and Seidman's exposition, both substantively and methodologically. They should be thanked for bringing the little-known case of Owings v. Speed into the legal limelight. 13 They should be praised for critically questioning the longstanding conventional wisdom and for asking what may seem to be the tough questions of constitutional law.
14 More importantly, they should be congratulated for finally correcting the longstanding conventional wisdom. They marshal (no pun 14 In this regard, Professor Ackerman also deserves a lot of credit for asking the tough questions of constitutional law, whether or not one subscribes to his views of the Constitution. See 2 BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS 32-95 (1998) (asking whether the adoption of the Constitution was illegal under the Articles of Confederation); id. at 99-252 (asking whether the Thirteenth and Fourteenth Amendments' proposal and adoption were unconstitutional); Ackerman & Katyal, supra note 9. For a forceful response to Professor Ackerman's provocative claims about the constitutionality of the Thirteenth and Fourteenth Amendments, see John Harrison, The Lawfulness of the Reconstruction Amendments, 68 U. CHI. L. REV. 375 (2001). it wrong when it comes to the effective date of the Contracts Clause. 15 Indeed, Professor Pfander first made the point in 1998: "Ibly its terms, then, the Ratification Clause makes clear that the constitutional limits in Article I, Section 10 were to take effect on the date of the ninth ratification (or, for such subsequent ratifiers as North Carolina and Rhode Island, on the date of their accession REv. 1269 REv. , 1293 REv. (1998 . Pfander argues,
[Article VII] clearly declares the effectiveness of the Constitution as running not from the date of its completion (in September 1787), but from the date of its approval by the requisite number of states (inJune 1788). It also leaves open the possibility that states might join the Union after the Constitution's effectiveness (as did Rhode Island and North Carolina) and subject themselves to the federal restrictions of Article I as of the date of their accession. Id. at 1276-77. 17 I intentionally refer to the early summer of 1788 instead of a specific date for the birthdate of our Constitution. Lawson and Seidman strongly believe that the Constitution was adopted on June 21, 1788, the date of New Hampshire's decisive ninth ratification. See Lawson & Seidman, When Did the Constitution Become Law?, supra note 1, at 24 (stating that the Constitution was adopted on June 21, 1788 and that " [a] ll subsequent events, such as notification to Congress and the other states and verification by Congress of the authenticity of the ratifying documents, merely communicate or give evidence of the relevant event").
There are, however, at least two other possibilities: the date that New Hampshire's ratification was received by the Confederation Congress, which was somewhere around July 2, 1788, see id. at 2, 5, or more relevantly, perhaps the date that the other eight States became aware of New Hampshire's ratification, at which point their right to repeal their ratifications lapsed. Cf Michael Stokes Paulsen, A General Theory of Article V.-The Constitutional Lessons of the Twenty-Seventh Amendment, 103 YALE L.J. 677, 683 (1993) (arguing that Congress may repeal proposals and the States may repeal ratifications of amendments to the Constitution until, but not after, the necessary three-quarters of the States have ratified the amendments).
The proper resolution of the Constitution's birthdate would take a little more space than is available here, but whether that date be June 21, 1788, or some day shortly thereafter, it is beyond question that the Constitution was adopted in the early summer of 1788. See Lawson & Seidman, When Did the Constitution Become Law ?,supra note 1, at 2 (making same point).
passed a statute impairing Mr. Owings's land patent.1 8 Owings should not have lost his case for the reasons given by Chief Justice Marshall.
Lawson and Seidman should also be applauded for making clear the modern significance of their seemingly arcane inquiry.' 9 They discuss the Oneida Indian Nation cases 20 of the early 1980s.2 The facts of those cases are also fascinating. The Oneida Indian Nation sued the State of New York in order to recover five million acres of land in upstate New York that it claimed were purchased by the State of New York through an unconstitutional treaty made on September 22, 1788, after the Constitution was adopted in the early summer of 1788 and after New York joined the Union on July 26, 1788.22 The State Treaty Clause of Article I, Section 10 provides that " [n] o State shall enter into any Treaty, Alliance, or Confederation." 23 The federal district court "flatly dismissed ' 24 the Oneida Nation's claim that the treaty was 18 Lawson and Seidman rightly express no hesitation on this question. See Lawson & Seidman, Wen Did the Constitution Become Law ?, supra note 1, at 8 ("It is virtually certain that Owings was wrongly decided."); id. at 24 (stating that Chief Justice Marshall was "simply wrong" as to the effective date of the Contracts Clause, U.S. CONST. art. I, § 10, cl. 1); id. at 35 (referring to "ChiefJustice Marshall's ancient blunder"); id.
("How could [Chief Justice Marshall] make such an obvious mistake in Owings about something as basic as the effective date of the Constitution?").
19 In addition to the point made in the text, Lawson and Seidman offer two other reasons for their inquiry that deserve brief mention. They claim that the effective date of the Constitution may have some important implications for an ongoing debate by Professors Ackerman and Amar as to the legality of the adoption of the Constitution. See id. at 3-4. For the debate between Ackerman and Amar, see id. at 3 n.10 (citing 1 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 41-44 (1991) ; 2 BRUCE ACK-ERMAN, WE THE PEOPLE: TRANSFORMATIONS 49-68 (1998) ; Ackerman & Kaytal, supra note 9, at 539-58; Akhil Reed Amar, The Consent of the Governed: Constiutional Amendment Outside Article V, 94 COLUM. L. REv. 457, 462-87 (1994) ; Akhil Reed Amar, Philadelphia Revisited: Amending the Constitution Outside Article V 55 U. CHI. L. REv. 1043 , 1047 -60 (1988 ). Lawson and Seidman also claim that the effective date of the Constitution is something to get right purely as a matter of history. See Lawson & Seidman, When Did the Constitution Become Law?, supra note 1, at 4.
20 See Oneida Indian Nation v. New York, 520 F. Supp. 1278 (N.D.N.Y. 1981 ), affd in part, rev'd in part, 691 F.2d 1070 (2d Cir. 1982 , remanded to 649 F. Supp. 420 (N.D.N.Y. 1986 ), affd, 860 F.2d 1145 (2d Cir. 1988 ; see also Oneida Indian Nation v. New York, 102 F.R. D. 445 (N.D.N.Y. 1983 D. 445 (N.D.N.Y. ), rev'd, 732 F.2d 261 (2d Cir. 1984 ; Oneida Indian Nation v. New York, 102 F.R. D. 450 (N.D.N.Y. 1983) , remanded to 757 F.2d 19 (2d Cir. 1985) , motion to recall mandate denied, 771 F.2d 51 (2d Cir. 1985) .
21 See Lawson & Seidman, When Did the Constitution Become Law?, supra note 1, at 2-3; id. at 31-35 (describing the chronology of the lawsuit).
22 See id. at 31-32. For a full presentation of the facts, see Oneida Indian Nation, 860 F.2d at 1148-49; Oneida Indian Nation, 520 F. Supp. at 1286-88. 23 U.S. CONST. art. I, § 10, cl. A short summary of the theory is both necessary and proper. The theory comes in two broad tiers. One tier consists of provisions such as the Contracts Clause, the State Treaty Clause and others contained in Article I, Section 10 that limit the power of the States. These provisions are "self-executing" 31 in that they require no additional action by any governmental actors and hence became effective at the date of adoption of the Constitution.
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The second tier consists of provisions such as many of those contained in Article I, Article II, and though Lawson and Seidman do not quite mention it, Article III. These provisions are not self-executing, and hence became effective at points after the date of adoption of the Constitution. For example, the legislative, executive, and judicial powers of the newly established federal government (obviously) could not be effective until it had legislative, executive, and judicial personnel to exercise those powers. 33 Thus, much of Articles I and II only became effective well after the early summer of 1788 when the Constitution was adopted. As Lawson and Seidman explain, " [t] he national government could not pass laws, make treaties, or appoint officers until the Congress and the President were, both formally and function- One important conclusion of their "multi-tiered theory of constitutional effectiveness" is that Chief Justice Marshall was partially right but mostly wrong to declare that the Constitution commenced on March 4, 1789. The date aside, he was wrong to believe that the Constitution must be effective or ineffective in toto. 35 The 
42
The fact that the intervention of the Confederation Congress (or some body) was necessary to put all of the Constitution into effect surely does not mean that the Confederation Congress was exercising authority under the Articles of Confederation. The decisions made by the Continental Congress to set a time for the first Congressional and Presidential elections and to pick a location for the seat of the new federal government were not decisions made pursuant to the authority of the Articles of Confederation. How could they be? The old regime did not and could not empower the Confederation Congress to take these actions relating to a subsequent regime. man refer to the phenomenon as "'granting a continuance' to preexisting institutions." 45 Thus, according to this transition theory, the transition between the two regimes of the Articles of Confederation and the Constitution was "gapless" (my word, not theirs).
There is, of course, at least one other possibility-and one that Lawson and Seidman, in uncharacteristic fashion, completely fail to mention. That possibility is that the Confederation Congress was a legal nullity after the adoption of the Constitution in the early summer of 1788, implying that the Framers and Ratifiers (or more simply, the Founders) were without a federal government during the transition period. Although some parts of the Constitution such as Article I, Section 10 became effective on the adoption date and some parts of the Constitution such as Article I, Section 8 became effective after the adoption date, one could say that the whole Constitution, as of the adoption date, "occupied the field" of governmental authority at the federal level, thereby pre-empting all other then-existing governmental authority under the Articles of Confederation.
This possibility is non-frivolous. The Founders would not have been shocked to understand that they would be without a federal government during the transition period. To put it mildly, the Founders (at least those who supported the Constitution) were not fans of the federal government under the Articles of Confederation. Davis, Professor, (1832) , in 3 id. at 520 ("In expounding the Constitution and deducing the intention of the framers, it should never be forgotten, that the great object of the Convention was to provide, by a new Constitution, a remedy for the defects of the existing one .... "); see also 4 id. at 141 (index entry at "Confederation, discussions on defects"). States, not individuals), 21 (discussing the current weakness of the federal government), 22 (discussing the defects in commerce), 24-27 (discussing the defects of defense), and 30 (discussing the defects of taxation).
47 I owe the phrase "moniker of government" to a conversation with Professor Lawson commenting on Professor Seidman's opinion of the government under the Articles of Confederation. During the Virginia ratifying convention, the ratifying convention of which we have the most extensive records of debates, Anti-Federalist John there were no federal government during the transition period, the Founders would almost undoubtedly have looked to the governments of the several States to pick up any slack. 48 Moreover, the Founders were oftentimes without a Congress under the Articles of Confederation anyway (and when Congress did convene, it was often ineffective because a quorum was hardly achieved) . 49 Thus, according to this transition theory, there was an interregnum between the Articles of. Confederation and the Constitution.
Lawson and Seidman jump to the all-too-quick conclusion that the transition between the two regimes of the Articles of Confederation and the Constitution was gapless. Although they fail to acknowledge the possibility that the transition between the two regimes was not gapless, they do leave open the possibility. They are correct that "the existence of the Constitution did not necessarily preclude the [VOL. 78:1 swer the transition question, and importantly, they do so needlessly. The transition question is logically distinct from their question as to the effectiveness of the Constitution. Their "multi-tiered theory of constitutional effectiveness" is no less valid if there was or was not a federal government under the Articles of Confederation during the transition period.
In this Essay, I take up the question whether the transition between the Articles of Confederation and the Constitution was gapless or whether there was an interregnum 52 during the transition period. The question is perhaps best put by the following hypothetical: assuming that the Confederation Congress made a treaty in the fall of 1788, the winter of 1788-1789, or the early spring of 1789, would that treaty be the law of the land? 53 I will be among the first to admit that the inquiry into the transition between the Articles of Confederation and the Constitution is really arcane. It is really arcane in a way that Lawson and Seidman's inquiry into the effective date of the Contracts Clause 54 and the State Treaty Clause 55 is simply not. Unlike that inquiry, which properly resolves the case of Mr. Owings, and perhaps the cases of the Oneida Indian Nation, nothing of consequence seems to turn on whether or not there was a federal government under the Articles of Confederation during the transition period. But that is not to say that the transition question is unimportant. It is only after 213 years of the Republic that we are systematically addressing the question of when the Constitution became effective. While we are at it, we might as well get it right as a matter of constitutional history. 5 6 Why not spill just a little more ink on the transition question?
In what follows, I hope to persuade you that Lawson and Seidman's transition theory is at best not proved and at worst incorrect. Part II reviews the textual argument. Part III reviews Lawson and Seid- man's extra-textual evidence supporting their transition theory. Part IV introduces new extra-textual evidence into the debate. Part V takes account of the journey and proposes a theory of transition.
II. READING THE TEXT OF THE CONSTITUTION
As a "most ardent textualist," 57 I logically start with the text of the Constitution. 58 There are arguably only three provisions in the original Constitution that directly bear on the transition question. Let us briefly review these three provisions.
The first provision is, of course, Article VII which declares that " [t] he Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same." 59 Article VII makes clear that the requisite ratifications are enough to establish the Constitution as a new regime as between the States so ratifying, superseding the old regime of the Articles of Confederation. It would seem that an establishment of the Constitution as a whole is the disestablishment of the Articles of Confederation as a whole, in the absence of any provision to the contrary elsewhere in the Constitution. 60 The Supremacy Clause makes clear by negative implication that the laws of the Confederation Congress are not the law of the land as far as the Constitution is concerned. Although treaties "made" (note the past tense) by the Confederation Congress are the law of the land, only laws which "shall be made" (note the future tense) by the Congress under the Constitution are the law of the land. 62 When the Framers wanted to give prospective force to the acts of the Confederation Congress, they knew how to do so. The Supremacy Clause suggests that there could be a gap between the two regimes of the Articles of Confederation and the Constitution because the acts of the Confederation Congress were a legal nullity under the Constitution anyway. But the Supremacy Clause, like Article VII, does not explicitly address the transition question. It is plausible that the Confederation Congress had legal authority under the Articles of Confederation during the transition period. And the Supremacy Clause only begs the more interesting question whether a treaty made by the Confederation Congress after the early summer of 1788, but before at least March 4, 1789,63 would be the law of the land under the "third clause" of the Supremacy Clause. The third provision and, I submit, the most interesting one, is the Engagements Clause, which is juxtaposed with the Supremacy Clause. The Engagements Clause provides that " [a] ll Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.
'64 Nowhere do Lawson and Seidman mention the Engagements Clause in the course of their article. 65 The Engagements Clause impliedly addresses the transition question. By making valid only the Engagements entered into by the Confederation Congress before the adoption of the Constitution, the Engagements Clause squarely suggests by negative implication that engagements entered into by the Confederation Congress after the adoption of the Constitution shall not be valid against the United States under the Constitution as under the Articles of Confederation. 6 6 This would make perfect sense if there were no Confederation Congress after the adoption of the Constitution.
The point is made more striking by comparing the Engagements Clause with its precursor in the Articles of Confederation. Article XII of the Articles of Confederation declared that "[a]ll bills of credit emitted, monies borrowed and debts contracted by, or under the authority of Congress, before the assembling of the United States, in pursuance of the present confederation, shall be deemed and considered as a charge against the United States. ' 66 Interestingly, the draft of the Engagements Clause referred by the Framers to the Committee of Style provided, "All debts contracted and engagements entered into, by or under the authority of Congress shall be as valid against the United States under this constitution as under the confederation." 2 RECORDS OF THE CONVENTION, supra note 46, at 571. This draft did not employ the phrase "before the adoption of this Constitution."
In their reply, Lawson and Seidman suggest that, as an intratextual matter, the difference in word choice between "adoption" in the Engagements Clause and "Establishment" in Article VII might be taken to mean that the time of the Constitution's adoption and that of its establishment are different moments. See Lawson & Seidman, supra note 48, at 94. This intratextual inference fails to persuade because the words "adoption" and "establishment" are elegant variations on the same idea, and because the Engagements Clause and Article VII ought to be presumed to be read in pari materia. What shall we make of these three provisions as a coherent whole? The answer should be obvious. It is beyond dispute that the text of the Constitution does not explicitly address the transition question. 69 As a matter of the most careful textual analysis, it is plausible that Lawson and Seidman are correct that there was a gapless transition between the two regimes of the Articles of Confederation and the Constitution. It is also equally plausible, however, that there was an interregnum between the two regimes. The text of the Constitution does not provide an answer to the transition question. 69 See also Lawson & Seidman, When Did the Constitution Become Law ? supra note 1, at 6. 70 As this Essay was going to press, I became aware of a fourth provision of the Constitution that bears on the transition question and which I had previously overlooked. Article I, Section 10 provides that "[n]o State shall enter into any Treaty, Alliance, or Confederation." U.S. CONST. art. I, § 10, cl. 1. This "self-executing" provision, of course, took effect immediately upon the adoption of the Constitution. See Lawson & Seidman, When Did the Constitution Become Law?, supra note 1, at 24. (noting that "Article I, Section 10 restraints on state power ... do take effect immediately"); Lawson & Seidman, supra note 48, at 95 (stating that the aforementioned part of Article I, Section 10, Clause 1 was "one of the immediately operative provisions of the Constitution"). This provision squarely suggests that ratifying States under the Constitution are prohibited from simultaneous membership in the Union under the Articles of Confederation, which is a "Confederation" for the purposes of Article I, Section 10. See also ARTICLES OF CONFEDERATION arts. I, II, III (U.S. 1781) (using "confederacy," "Confederation," and "firm league of friendship" to describe governmental regime). James Madison, for his part, described the Articles of Confederation as a treaty be- Indeed, it may be that the lack of an express transition provision has some important implications. According to Lawson and Seidman, "[i] t is interesting and significant that the Framers did not write the details of a transitional period into Article VII.
''7 1 The significance of the omission may be in one direction or another, and we will need some background rule of interpretation to decide. We should remember that textual arguments by negative implication are sometimes tricky. 72 To resolve the transition question, we will need recourse to extra-textual evidence. To that evidence, I now turn.
whether the Articles of Confederation is precisely a "Treaty," "Alliance," or "Confederation" for the purposes of Article I, Section 10 is not of particular importance here.
In their reply, Lawson and Seidman also briefly make note of this constitutional provision, and claim that this clause "does not forbid [ratifying States] from continuing to participate in an existing treaty or alliance with other States," by which they evidently mean other non-ratifying States. Lawson & Seidman, supra note 46, at 99 n.66 (emphasis added). This reading of Article I, Section 10, emphasizing the prospective nature of the phrase "enter into" and its negative implication, is a little too wooden, even for my formalist tastes. There is little doubt in my mind that existing treaties, alliances, or confederations involving the ratifying States were null and void upon the adoption of the Constitution-just as existing ex post facto laws or bills of attainder on the statute books of ratifying States would be null and void upon the adoption of the Constitution. See U.S. CONST. art. I, § 10, cl. In Part I.C of their article, Lawson and Seidman take up their "multi-tiered theory of constitutional effectiveness. '73 In a sub-section entitled "Lessons from the Law," they carefully set forth the interpretive rules for three kinds of key legal instruments: treaties, state constitutions, and statutes. 74 They correctly point out that all three kinds of legal instruments were understood to be effective on their adoption date, unless otherwise specified. 75 They also correctly point out that all three kinds of legal instruments were understood to be capable of containing provisions that would be effective at different times. 76 This much is wholly unassailable.
These two insights, however, do not bear on the transition question. A legal instrument may contain provisions that would be effective at different times in the future, but may nonetheless completely invalidate a prior legal instrument as of the date of the new legal instrument's date of adoption. In order to determine an answer to the transition question, we need an interpretive baseline. For example, does the absence of a transition rule mean that the old regime continued to exercise authority after the new regime was adopted but before the new regime became effective, unless otherwise specified-implying a gapless transition? Or does the absence of a transition rule mean that no one continued to exercise authority after the new regime was adopted but before the new regime became effective, unless otherwise specified-implying an interregnum?
We might search for such an interpretive baseline in the early state constitutions in effect during the Founding (as well as those in effect soon after the adoption of the Constitution), 77 although this 75 See id. at 13 ("All three kinds of instruments were clearly understood presumptively to operate from their moment of effectiveness."); id. at 23 (" [W] ith respect to every major governmental instrument that was available as a model in the late eighteenth century, the rule respecting effectiveness was the same: such instruments take effect from the moment of their adoption unless there is some provision that says otherwise.").
76 See id. at 13 ("[A]I1 three kinds of instruments were understood to be capable of taking effect in stages, with different provisions generating legal effects at different times."); id. at 23 ("Legal instruments need not be effective or ineffective in total at any particular moment in time.").
77 Needless to say, early state constitutions in effect after the Founding deserve less interpretive weight than those in effect during the Founding, although both may well serve to illustrate the prevailing interpretive baseline at the Founding. Cf Steven [VOL. 78:1 method is surely not error-proof. 78 It does, however, seem a logical place to look. As Lawson and Seidman usefully document, the Framers used the early state constitutions to draft the Constitution, 79 and it is fair to say that the Ratifiers used the same to understand it. 80 It is not surprising that the early state constitutions addressed the transition question. Indeed, to their credit, Lawson and Seidman present most, if not all, of this evidence. 8 1 They observe that "[o] ne common approach was to make express provision for the continuance in office of existing public officials until the machinery of their new governments was operative. ' 8 2 For example, the North Carolina Constitution of 1776 provided that officials of the old regime would continue to exercise authority after the new regime was adopted but before the new regime's officials would be put into place. 8 3 They aptly refer to this transition rule as one "'granting a continuance' to preexisting institutions." 8 4 The Interestingly, at least some of the transition rules of these early state constitutions were not gapless: the old regime continued to exercise authority after the new regime's adoption but before the new regime's elections were held; the old regime did not continue to exercise authority up to the point in time where the new regime's officials came into office. Put differently, the early state constitutions 85 The Massachusetts Constitution of 1780 provided:
To the end there may be no failure of justice, or danger arise to the commonwealth from a change of the form of government, all officers, civil and military, holding commissions under the government and people of Massachusetts Bay in New England, and all other officers of the said government and people, at the time this constitution shall take effect, shall have, hold, use, exercise, and enjoy, all the powers and authority to them granted or committed, until other persons shall be appointed in their stead; and all courts of law shall proceed in the execution of the business of their respective departments; and all the executive and legislative officers, bodies, and powers, shall continue in full force, in the enjoyment and exercise of all their trusts, employments, and authority; until the general court, and the supreme and executive officers under this constitution, are designated and invested with their respective trusts, powers, and authority. assumes that the new constitutions were, to the extent possible, operative from the moment of their adoption.
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The italicized language-language emphasized by Lawson and Seidman-is the interpretive baseline from the early state constitutions on the transition question. In the absence of a provision granting the old regime's institutions authority in the period following the new regime's adoption but before the new regime is fully effective, the old regime's institutions have no authority. So say the early state constitutions and those Founders who would read them. The interpretive baseline on the transition question does suggest Lawson and Seidman's conclusion that "the new constitutions were, to the extent possible, operative from the moment of their adoption. ' 9 4 So far, so good.
Lawson and Seidman then discuss a different provision in the NewJersey Constitution of 1776 (among others) specifically granting continuing effect to the old regime's laws in the new regime to the extent not incompatible with the new regime and "until altered" by the new regime's legislature. 95 Recall that the Supremacy Clause, in 92 This conclusion is not completely inescapable. One could argue (desperately, in my view) that the transition rules specified by these state constitutions providing for the old regime's continuance in the period between the new regime's adoption and the new regime's elections simply displaced a baseline of the old regime's continuance in the period between the new regime's adoption and the new regime's officeholding.
93 The New Jersey Constitution of 1776 did not also provide for a transition provision similar to the ones discussed above. 9 7 Lawson and Seidman then ask the pertinent question whether "[i]n states like NewJersey that did not expressly provide for the continuation in office of preconstitutional authorities, did the rule of immediate operation instantaneously wipe out the existing governmental authorities, even before the new institutions were in place?" 9 8
They answer "obviously no," 99 an answer that is downright surprising given their conclusion just a page earlier in their article that "[a] 11 of these provisions made sense only on the assumption that preexisting governmental institutions had authority only to the extent that such authority was recognized by the new constitutions."' 0 0 They offer two explanations, although they claim that their answer "can be reached through several lines of reasoning."''
1
The first explanation is that "one could say that a reference to 'all the laws' that remain in effect under the new constitution includes laws concerning governmental structure."
102 In saying so, Lawson and Seidman seem to be concerned with the old regime's ability to put the new regime into place-by specifying, for example, the date and time of elections for the new regime's officials. Elsewhere, they refer to the "transitional action by the preexisting authorities." 3 The fact that the old regime retains authority to put the new regime into place does not mean that the old regime retains other governmental authority. Any of the old regime's authority to put the new regime into place is York colonial legislature through April 19, .1775, "shall be and continue the law of this State"); S.C. CONST. of 1776, art. XXIX ("the resolutions of this or any former congress of this colony, and all laws now of force here, (and not hereby altered,) shall so continue until altered or repealed"). These provisions, when read in conjunction with the Supremacy Clause, reinforce the conclusion derived from negative implication that the Supremacy Clause does not make the Confederation Congress's laws the law of the land under the Constitution. This conclusion is, of course, not completely inescapable. One could argue that these provisions granting continuing effect to the old regime's laws to the extent not incompatible with the new regime are merely declaratory and clarifying. The second explanation is that "one could say that the continuation of the existing authorities was implicit in the new constitution, even without an express provision preserving their authority." 10 5 One could say this. As Lawson and Seidman put it, in the absence of an express transition provision, "it would not be bizarre to say that the new constitution implicitly retained the existing governmental institutions until their replacements had taken office. 10 6 But one could also say the opposite. It would not be bizarre to say that the new constitution contemplated an interregnum. The question is less whether it would be bizarre and more whether it is the best reading of such a state constitution to conclude that the old regime had continuing authority until the new regime became fully effective.
How do Lawson and Seidman interpret the evidence from the state constitutions in reading the Constitution? Consider the reasoning of Lawson and Seidman on this crucial question:
Although the Constitution could have expressly provided for a transitional period, as did many of the contemporaneous state constitutions, its failure to do so poses no great problem for originalist textualists.... It is clear that the Constitution, even without saying so expressly, contemplates that its provisions for legislative and executive action do not take effect until appropriate steps have been taken to put the new government into place. This also means that the preexisting authorities, such as the institutions created by the Articles of Confederation, were not immediately displaced by ratification of the new Constitution. The machinery of the old regime could continue until the machinery of the new regime was in place. not "fully" effective until legislative and executive (and judicial) personnel were in place has no bearing on the transition question in and of itself. We need an interpretive baseline. It is here that their answer to the transition question is most vulnerable. Their conclusion that the transition was gapless is seriously under-motivated by their own evidence. Indeed, the evidence from the early state constitutions suggests that the better answer (though by no means an absolutely unassailable one) is that in the absence of a transition rule, there is an interregnum between the old regime and the new regime.
As a matter of Lawson and Seidman's extra-textual evidence and their inferences from the Constitution's text and structure, it remains possible that the transition between the Articles of Confederation and the Constitution was gapless and that it was not gapless. In order to resolve the transition question, we must look to additional evidence not marshaled by Lawson and Seidman. To this additional evidence, I now turn.
IV. ADDITIONAL EXTRA-TEXTUAL EVIDENCE ON THE TRANSITION QUESTION
In this part, I offer additional extra-textual evidence on the transition question. This evidence enables a more complete analysis of the transition question. The evidence is presented in three chunks: the public writings of the Federalists and Anti-Federalists, the secret drafting history of the Constitution, and the journals of the Confederation Congress.
A. Reading the Public Writings of the Federalists and Anti-Federalists
The public writings of the Federalists and Anti-Federalists are a good-even very good-extra-textual source of constitutional meaning. 11 The second question is not less delicate; and the flattering prospect of its being merely hypothetical forbids an over-curious discussion of it. It is one of those cases which must be left to provide for itself. In general, it may be observed that although no political relation can subsist between the assenting and dissenting States, yet the moral relations will remain uncanceled. The claims ofjustice, both on one side and on the other, will be in force, and must be fulfilled; the rights of humanity must in all cases be duly and mutually respected; whilst considerations of a common interest, and, above all, the remembrance of the endearing scenes which are past, and the anticipation of a speedy triumph over the obstacles to reunion, will, it is hoped, not urge in vain Moderation on one side, and Prudence on the other.
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Madison was quite content to sidestep the tough questions of Article VII. The italicized language strongly suggests that the political relation represented by the Articles of Confederation, composed of assenting and dissenting States, could not govern the political relation represented by the Constitution, at least in the absence of any expression to the contrary. And common sense suggests that it would be very odd (though perhaps not absolutely unthinkable) for the Confederation Congress, representing all of the original thirteen States, to have transitional authority for (potentially) less than all of the original thirteen States. Any theory of transition must take this possibility into account. We shall revisit this commonsensical point in short order.' 1 8
B. Reading the Secret Drafting History of the Constitution
Another good extra-textual source of constitutional meaningand as we shall soon see, one that is particularly insightful in the instant context-is the secret drafting history of the Constitution from (remarks ofJohn Dickinson) (discussing precursor to Article VII and asking "whether the refusing States in the Confederacy could be deserted"). Nowhere do Lawson and Seidman mention the secret drafting history of the Constitution in the course of their article. This may be an indication that there is little in the Philadelphia records of probative value, or an indication that the Philadelphia records are not admissible or relevant sources of constitutional meaning-or less charitably, an oversight. Putting the interpretive force of the Philadelphia records as a whole to the side for the moment, it is worth checking to see what in fact the Philadelphia records do reveal.
The secret drafting history of the Engagements Clause provides some very interesting clues as to how the Framers thought about the questions of the Constitution's adoption and effective dates while drafting the Constitution. The starting point for our inquiry is Resolution 15 of the Committee of the Whole House, proposed sometime around June 13.120 That resolution provided that:
Resolved. that provision ought to be made for the continuance of Congress and their authorities until a given day after the reform of the articles of Union shall be adopted; and for the completion of all their engagements.12
There is no question that Resolution 15 was concerned with the Confederation Congress and not the Congress under the Constitution. The "first clause" of Resolution 15 provided that the Confederation Congress ought to be continued after the Constitution's adoption date but some time before the date the first Congress under the Constitution was to convene. Importantly, this clause did not envision that the Confederation Congress should continue to sit up to the date the first Congress under the Constitution was to convene, but only to some time before then-hence, the reference to a "given day." In other words, this clause did envision some gap between the Confederation Congress and the Congress under the Constitution, just less of one than would otherwise exist in the absence of the clause. The "sec- Morris's opening statement that "the assumption of their engagements might as well be omitted"-a reference to the second clause of Resolution 15-may be taken to mean that it is unnecessary to specify the second clause given the first clause of Resolution 15. Admittedly, the meaning of this opening statement is not entirely clear, but for present purposes, it is the remainder of Morris's remarks that are of importance. His statement that "Congs. ought not to be continued till all the States should adopt the reform; since it may become expedient to give effect to it whenever a certain number of States shall adopt it" squarely presents the key issue. Morris makes clear that the Confederation Congress ought not to be continued from the date of the proposal of the Constitution to the date of adoption of the Constitution by all thirteen States because it may become expedient to give effect to "the reform" (that is, the Constitution) after a certain number of States shall have adopted it (bear in mind that Morris's statement was made before the substance of Article VII was agreed to).
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Morris takes it as a given that tie Confederation Congress ought not to be continued after the date the Constitution shall have been adopted but before the date the first Congress under the Constitution was to convene. Morris thus clearly envisioned a gap between the two regimes of the Articles of Confederation and the Constitution. Morris's statement also addresses in part the question of the Constitution's adoption and effective dates. His statement makes use of the word "adopt" as in adoption and the word "effect" as in effective, suggesting that the adoption date and the effective date are indeed different.
The second person to speak was James Madison. According to Madison, "the clause can mean nothing more than that provision ought to be made for preventing an interregnum; which must exist in 122 2 id. at 46-47. 123 The substance of Article VII was agreed to on August 30-31, 1787. See 2 id. at 468-69, 475, 482. [VOL, 78:1 the interval between the adoption of the New Govt. and the commencement of its operation, if the old Govt. should cease on the first of these events." 1 24 In explaining the purpose of the clause, Madison hits the nail on its head. The purpose of Resolution 15 was obviously to provide for the continuation of the Confederation Congress after the Constitution's adoption date but before the date the first Congress under the Constitution was to convene. Indeed, Madison's use of the word "interregnum" is significant. An interregnum is "the period of time between the end of a sovereign's reign and the accession of a successor," a point made apparent by the word's Latin roots interfor "between" and regnum for "reign." 1 25 Madison seems to be saying that an interregnum would exist in the absence of Resolution 15. This is fully in accord with the historical baselines of constitutions, statutes, and treaties that Lawson and Seidman so carefully set forth.
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Madison also seems to be saying that an interregnum would be undesirable. His response to Gouverneur Morris reads as if he were saying, "Gouverneur, you are over-reading Resolution 15. The resolution does little more than prevent an interregnum, and there is nothing undesirable about that."
The third and final Framer to speak on Resolution 15 was James Wilson. The records show that he "did not entirely approve of the manner in which the clause relating to the engagements of Congs. was expressed; but he thought [that] some provision on the subject [of engagements] would be proper in order to prevent any suspicion that the obligations of the Confederacy might be dissolved along with the Governt. under which they were contracted." 127 Wilson was concerned with the second clause of Resolution 15, and that some provision would be made respecting the engagements of the Confederation Congress. That some provision would be the Engagements Clause, proposed in substantially its final form and agreed to by the Framers on August 22-23, 1787.128 Wilson's statement has no probative value on the key issue of the transition between the two regimes of the Articles of Confederation and the Constitution.
After these three statements, the records show that the Framers as a whole took up "the question on the 1st part-relating to [the] States against, and so clause 1 of Resolution 15 was disagreed to. 1 30 The records also show that the second clause "as to completion of their engagements" was disagreed to without discussion.
3 1
What does the secret drafting history of the Constitution mean? This is an easy question. The Framers did consider the question of whether the Confederation Congress ought to be continued after the Constitution's adoption date but before the date the first Congress under the Constitution was to convene, and they expressly rejected a resolution that would have mostly prevented an interregnum between the two regimes of the Articles of Confederation and the Constitution. Although the text is capable of supporting Lawson and Seidman's theory of gapless transition between the two regimes as well as an alternative theory of an interregnum between the two regimes, the secret drafting history of the Constitution is only capable of supporting the latter. Had Lawson and Seidman read the foregoing secret drafting history of the Constitution, they would have at least been forced to openly acknowledge the possibility of a transition gap between the two regimes.
What weight should the secret drafting history of the Constitution have in this debate? This is a huge question. I will only mark the fault lines, leaving to another day a more full discussion of the role of the secret drafting history of the Constitution in constitutional interpretation.
13 2 There are three main possibilities: (1) the use and use-fruits of the Philadelphia records are inadmissible;' 33 (2) the use of the Philadelphia records is inadmissible, but the use-fruits are admissible; and (3) the use and use-fruits of the Philadelphia records are admissible.
Professor Lawson believes that the Philadelphia records are generally weak evidence of constitutional meaning,' 3 4 but it is not entirely clear whether he would exclude the Philadelphia records from an "original public meaning"' 35 inquiry into constitutional meaning. In It is here that there is a good case for giving the secret drafting history of the Constitution some significant weight. The other evidence is threadbare on the specific issue of the transition between the two regimes. In the absence of' other extra-textual evidence of constitutional meaning such as history or constitutional structure on the specific issue of the transition between the two regimes, the secret drafting history of the Constitution would seem to be an especially good source of constitutional meaning. Would not the Framers' subjective understanding of the drafting of the Engagements Clause bear on the meaning of the text of the Constitution itself?
Moreover, the arrow from the secret drafting history points in the same direction as the arrows from Lawson and Seidman's review of constitutions, statutes, and treaties: as of the date of the adoption of the new regime, the old regime is dead, unless otherwise specified. As a matter of interpretive baselines, the secret drafting history of the but may be summarized for present purposes by the following statement by Oliver Wendell Holmes concerning statutory interpretation:
[A statute] does not disclose one meaning conclusively according to the laws of language. Thereupon we ask, not what this man meant, but what those words would mean in the mouth of a normal speaker of English, using them in the circumstances in which they were used.... But the normal speaker of English is merely a special variety, a literary form, so to speak, of our old friend the prudent man. He is external to the particular writer, and a refer- 108 (1993) . In addition, Professor Lawson also believes that early precedents interpreting the Constitution are "surely admissible," see Lawson, supra, at 215 n.84, and it would seem to follow that the secret drafting history of the Constitution is also surely admissible (after all, both were "invisible" to the Ratifiers).
Engagements Clause confirms that the Confederation Congress was a legal nullity after the Constitution's adoption.
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C. Reading the Journals of the Confederation Congress
One final extra-textual source of constitutional meaning for this Essay is precedent. 138 So what did the Confederation Congress do after June 21, 1788, and before March 4, 1789? And is that good evidence of whether there was an interregnum between the Articles of Confederation and the Constitution or not?
During the transition period, the Confederation Congress took some actions with respect to implementing the Constitution. Lawson and Seidman correctly point out that the Confederation Congress took no action with respect to setting the times, places, or manner of holding elections for Senators or Representatives because the States could take such action on their own. 139 They also correctly point out 137 In their reply, Lawson and Seidman downplay the importance of the "mental states" of James Madison, Governeur Morris, and James Wilson, as well as Resolution 15 of the Committee of the Whole House. See Lawson & Seidman, supra note 48, at 91-93. I wholeheartedly agree with Lawson and Seidman that "mental states" are "evidence of meaning" and "not constitutive of meaning." Id. at 91. They usefully set forth three standards for evaluating whether mental states are good evidence of meaning: "if they were formed by someone who (1) considered all of the relevant arguments, (2) was capable of synthesizing all of the relevant arguments, and (3) was unlikely to be unduly influenced by various biases that would interfere with sound processing of the evidence." Id. at 92. They then almost casually assert that "there is simply no reason to think that the expressions of which we have a record meet these criteria." Id. The Constitution itself prescribed the qualifications for electors for the House and Senate, and the states were empowered to set their own times and places for congressional elections. Thus, the states could provide entirely for the election of members of the new Congress without any help that the Confederation Congress "legislated"' 140 on or about September 13, 1788, with respect to the time of choosing Presidential electors 14 1 and the choice of a location for the seat of the new federal government. 14 2 These administrative actions were taken pursuant to the resolution accompanying the Constitution sent by the Philadelphia Convention to the Confederation Congress. 14 3 These actions were perhaps taken pursuant to the spirit or intention but not the letter of the Constitution, since the resolution accompanying the Constitution is not a part of the Constitution itself.' 44 These actions were from the Confederation Congress. Accordingly, the [Philadelphia] Convention did not request, and the Confederation Congress did not provide, any machinery for implementing the constitutional directives on congressional elections.
Id. (footnotes omitted).
Cf U.S. States.").
1 142 See 34 JouRNA~s, supra note 49, at 515-19, 521-23. These two actions were taken only after many failed attempts to do so, given disagreement over the seat of the new federal government. For the many failed attempts, see 34 id. at 358-60, 367-68, 383-88, 392-404, 415-19, 455-57, 481-84, 487-88, 495-97. 143 2 RECORDS OF THE CONVENTION, supra note 46, at 665. The resolution provided, Resolved, That it is the Opinion of this Convention, that as soon as the Conventions of nine States shall have ratified this Constitution, the United States in Congress assembled should fix a Day on which Electors should be appointed by the States which shall have ratified the same, and a Day on which the Electors should assemble to vote for the President, and the Time and place for commencing Proceedings under this Constitution. 2 id. Interestingly, a similarly worded resolution was part of the draft Constitution submitted by the Framers to the Committee of Style and Arrangement, see 2 id. at 579 (arts. XXII, XXIII), but was removed from the body of the Constitution by that Committee. 144 It is not necessary to conclude that these administrative actions of the Confederation Congress were taken pursuant to the Constitution; if not constitutional, these actions were extra-constitutional, but not unconstitutional. Moreover, if the Confederation Congress had not taken such actions, one could well imagine that some representative body comprised of the States that had ratified the Constitution would have been able to take these basic steps to put the whole Constitution into effect. Cf Law-most certainly not taken pursuant to the Articles of Confederation, and hence shed no light on the transition question.' 45 The question that remains is what did the Confederation Congress do during the transition period other than the foregoing administrative actions. Lawson and Seidman do not discuss any of this history. The starting point for this inquiry is the Journals of the Continental Congress.
We begin with the events of early July, 1788. The Confederation Congress learned of New Hampshire's all-important ninth ratification on or aboutJuly 2, 1788.146 One important item was then on the Confederation Congress's agenda: the admission of Kentucky into the Union as an independent State. 14 7 Kentucky was then, of course, a part of Virginia. Virginia had granted her consent to Kentucky's state- , supra note 1, at 11 (discussing the Confederation Congress's choice of a date for the first meeting of the Electoral College) ("Perhaps it would have been possible for the states to agree among themselves on a uniform date for the presidential election through some vehicle other than the Confederation Congress, but the preexisting Congress was the obvious locus for that choice."). 145 In their reply, Lawson and Seidman attach too much importance to the resolution accompanying the Constitution as an "official resolution of the Constitutional Convention as whole" that the Confederation Congress would continue to exist as a legal entity after the adoption of the Constitution. See Lawson & Seidman, supra note 48, at 96. The fact that the Confederation Congress was thought by the Philadelphia Convention to exist for a very limited purpose of fixing dates (and a place) under the Constitution says nothing about the Confederation Congress's continuing legal authority under the Articles during the transition period, even though the resolution refers to the same "United States in Congress assembled" as in the Articles of Confederation. Lawson and Seidman recognize that perhaps the Confederation Congress "only had the authority to issue non-binding pronouncements," but reject that possibility as "unlikely." Id. at 97. If they are correct, it is most certainly not because of the resolution accompanying the Constitution. Indeed, if we are to attach any importance to this resolution, its limited scope and negative implication strongly suggest the opposite conclusion, especially when we remember the rejection of a proposal by the same Framers as a whole to grant the Confederation Congress a "continuance" after the adoption of the Constitution. Thus, the Confederation Congress voted to delay the admission of Kentucky into the Union. Why they did so is not entirely clear. The italicized language in the resolution indicates that the Confederation Congress thought that it would be "unadviseable" but not necessarily "unlawful" to admit Kentucky into the Union. The remainder of the italicized language suggests a stronger point: the Confederation Congress could only admit Kentucky into the Union "under the Articles of Confederation." It seemed clear that the Confederation Congress could not admit Kentucky into the Union "under the Constitution."
The Kentucky precedent is important because it was the very first event during the transition period to implicitly resolve the legal status of the Articles of Confederation. The best interpretation of the Kentucky precedent, I submit, is that the Confederation Congress lacked power to admit new States into the Union during the transition pe-148 See 34 JouRNALs, supra note 141, at 194. The Committee reported, That in their opinion it is expedient that the district of Kentucky be erected into an independent state and therefore they submit the following resolution, That the address and resolutions from the district of Kentucky with the acts of the legislature of Virginia therein specified be referred to a committee consisting of a member from each state, to prepare and report an act for acceding to the independence of the said district of Kentucky and for receiving the same into the Union as a member thereof, in a mode conformable to (1928) .
[A] resolution [was] adopted reciting that the ninth state had ratified the Constitution, and therefore Congress was powerless to admit Kentucky into the Federal Union, but that, as Congress believed it expedient that Kentucky should be admitted, its inhabitants and Virginia should take steps to secure admission to the Union under the new Constitution. Id; see also id. ("Thus, by its own procrastination, Congress had made itself incapable of receiving Kentucky into the Confederation, and the hope of separation was needlessly and indefinitely deferred."); id. at 435 ("[The Confederation Congress's] failure to act on Kentucky's admission before the Confederation expired left the people of the district facing complex problems of legal power and political expediency with reference to their sorely-needed statehood."); id. ("Virtually, however, neither Congress nor Confederation longer existed.").
For a contrary observation, see Ackerman & Katyal, supra note 9, at 523. Ackerman and Katyal maintain that the Confederation Congress did not lack the power to admit new States into the Union (presumably under the Articles of Confederation) during the transition period. They offer two reasons. First, "[The Confederation] Congress did not respond to the new situation by declaring itself legally incompetent, but simply found further action inexpedient." Id. Second, this was done over the opposition of the Virginia delegation-which wanted a formal confirmation of its compact with Kentucky-even though Virginia had already ratified the new Constitution. Rather than supposing that their state's recent ratification was tantamount to a renunciation of the Articles, the Virginians protested when their fellow congressmen found it "inexpedient" to push forward on so delicate a matter! Id.
On the first reason, one may disagree as to the best interpretation of the Confederation Congress's resolution. On the second reason, it is possible that the Virginians were acting unconstitutionally in the summer of 1788-just as, according to Lawson and Seidman, the Virginians acted unconstitutionally in the winter of 1788. Cf Lawson & Seidman, When Did the Constitution Become Law?, supra note 1, at 35 n.126. Indeed, Virginia's interpretation of the effect of the adoption of the Constitution on the Confederation Congress's power to admit Kentucky into the Union (presumably under the Articles of Confederation) may have been significantly biased-the Kentucky statehood movement had dragged on for years and both Virginians and Kentuckians were eager to bring the statehood movement to a conclusion.
151 In earlier work, I failed to acknowledge the possibility that the Confederation Congress may have retained legal authority under the Articles of Confederation during the transition period-thereby overreaching in the opposite direction of Lawson and Seidman. See Kesavan & Paulsen, supra note 138, at 377 ("The Continental Congress voted to delay the admission of Kentucky into the Union (remember that with the adoption of the Constitution, the Continental Congress lacked legal authority under the Articles of Confederation).").
[VOL. 78:1 bly given by Article XI of the Articles of Confederation 152 -it would seem that the Confederation Congress would have lacked other powers under the Articles of Confederation. The Kentucky precedent suggests that the Confederation Congress was legally defunct during the transition period. Alternatively, one might maintain that the power to admit new States into the Union-a power that goes to the very essence of the structure of the Union-is special enough to be treated in a different way than all other federal governmental powers. On this reading, the Confederation Congress may not have had the power to admit new States into the Union during the transition period but may have retained all other powers under the Articles of Confederation.
The Kentucky precedent notwithstanding, the Confederation Congress addressed a number of other issues during the summer and fall of 1788. The principal issues concerned financial affairs (e.g., requisitions, foreign loans, copper coinage, and prize money), foreign relations (e.g., negotiations with Spain concerning the navigation of the Mississippi River, the reception and retirement of foreign ministers, and the redemption of captives held in the Barbary States), the western territory, military affairs (e.g., troops and supplies and the use of federal troops in Pennsylvania), Indian affairs, and postal affairs (e.g., post routes and mails and mail contracts). 153 This activity does suggest that the Confederation Congress continued to be legally operative under the Articles of Confederation during the transition period.
What is most interesting about the Kentucky precedent and the other activities of the Confederation Congress during the transition period is the participation of the non-ratifying States-North Carolina and Rhode Island-and for almost all of July, the participation of another then-non-ratifying State, New York. 154 The key issue that involved the participation of the non-ratifying States pertained to 152 See ARTICLES OF CONFEDERATION art. XI (U.S. 1781) ("Canada acceding to this confederation, and joining in the measures of the United States, shall be admitted into, and entitled to all the advantages of this Union: but no other colony shall be admitted into the same, unless such admission be agreed to by nine States."). 153 See 34 JouRNALS, supra note 141, at iii-iv, viii. Ackerman and Katyal state, [The Confederation Congress] examined the prospect of new Dutch loans, continued the Spanish negotiations, negotiated with the Indians, and pursued other diplomatic issues. On the home front, it considered a new requisition, devised new procedures for the survey and distribution of western lands, and dispatched federal troops to quell disturbances in Pennsylvania. Ackerman & Katyal, supra note 9, at 521 (citations omitted).
154 New York ratified the Constitution on July 20, 1788. See supra note 9. For examples of non-ratifying States voting on matters pertaining to the organization of 20021 implementing the Constitution: the choice of a location for the seat of the new federal government. 155 The obvious choices were Philadelphia or New York, and it was only after a fierce struggle between Federalists and Anti-Federalists that New York was selected as the seat of the new federal government. The non-ratifying States helped to make the difference in the selection of New York as the nation's next capitol: "Federalists were often busy lobbying these nonratifying states in order to win the capitol for their favorite city."
1 56
These Federalists hoped to have their cake and eat it too. On August 6, 1788, Alexander Hamilton proposed that the votes by delegates from non-ratifying States shall not be "construed directly or indirectly to imply either on their part or on the part of the states which they represent an approbation of the constitution aforesaid or of any part thereof or any manner or kind of obligation on the part of any such state .... ,,157 The original resolution provided that "the Delegates of [North Carolina and Rhode Island] have thought fit to vote upon the said ordinance in virtue of the right of suffrage vested in them by the Articles of Confederation and perpetual Union .... 158 All of this seems a little odd. The delegates of the Confederation Congress at the time seemed to recognize how strange it was for the nonratifying States to participate in transitional matters relating to the Constitution. Transitional matters aside, it remains possible that the Confederation Congress was legally operative under the Articles of Confederation as to other (non-transitional) matters.
Consider also the views of Alexander Hamilton. On August 12, 1788, Hamilton wrote a very interesting letter to Jeremiah Olney, a delegate to the Confederation Congress from Rhode Island, discussing the participation of the non-ratifying States on the important transitional matter that remained. Hamilton wrote in relevant part:
A doubt might perhaps be raised about your right to a vote under the present circumstances. There is not a member of Congress but one who has even pretended to call your right in question. 'Tis agreed generally that the power of organising the government is given by the ratifying states to the United States in Congress assembled, who are mere agents under a special authority and therefore the non adopting states stand on the same footing with the adopting. Nor can the exercise of that right operate in any manner upon the new federal government under the Constitution, see Ackerman & Katyal, supra note 9, at 524 n.146 (citing sources Hamilton's letter furnishes a few clues. First, the letter indicates that the authority of the Confederation Congress during the transition period and the participation of the non-ratifying States in transition matters was at least a debatable question. As Hamilton put the point, "A doubt might perhaps be raised about your right to a vote under the present circumstances." Second, the letter crisply suggests that the Confederation Congress only had legal authority under the Constitution as to certain transition matters. As Hamilton put the point, the Confederation Congress was an assembly of "mere agents under a special authority." Note how Hamilton observed that this power was given to the Confederation Congress "by the ratifying states" (either impliedly from the Constitution itself or extra-constitutionally). An early draft of an implementing act of the Confederation Congress provided that "the ratifications of the several States are to be considered as containing virtual authority and Instructions to their Delegates in Congress to make the preparatory Arrangements recommended by the said Convention to be made by Congress."
160 Third, the letter indicates that the Confederation Congress might have greater powers under certain circumstances. In the realm of foreign relations, the non-ratifying States might have a say. As Hamilton put the point, "If the United States should even be considered as a foreign power, [Rhode Island] might have a choice in such a question." Hamilton's choice of language regarding this extraordinary case is equivocal. The non-ratifying States "might," but not necessarily "would," have a say in these matters. Taken as a whole, Hamilton's letter suggests that the transition between the Articles of Confederation and the Constitution was not gapless.
The most interesting part of the inquiry into precedent relates to the activities of the Confederation Congress for the new federal year beginning November 3, 1788. The journal entry states, "Pursuant to the Articles of the Confederation only two Gentlemen attended as del- It is difficult to say that the making of the Treaty of Fort Harmar is evidence that the Confederation Congress had legal authority under the Articles of Confederation during the transition period. The treaty was made by a deputy, not the Confederation Congress, and was not considered by the latter. Indeed, the ratification of the treaty by the First Senate strongly suggests that the treaty was not the law of the land until September 22, 1789, although it remains possible that the First Senate re-ratified the treaty out of an abundance of caution.
What weight should precedent have in this debate? The question is especially complicated by the fact that the Confederation Congress did very little after the adoption of the Constitution in the early summer of 1788 and virtually nothing after the beginning of the new federal year in November of 1788. The fact that the Confederation Congress continued to exist (even if not in session) until the spring of 1789 is evidence of a gapless transition between the Articles of Confederation and the Constitution, maybe even strong evidence, but surely not conclusive evidence. On this point, Lawson and Seidman would probably agree. 17° The precedent (whatever its precise scope) of the Confederation Congress is not so much more persuasive than the precedent of the Virginia Legislature passing the unconstitutional statute at issue in Owings, although it is harder to dismiss the action of all thirteen original States as equally anomalous. A short summary of our interpretive journey is appropriate. The text of the Constitution provides no clear and convincing answer to the transition question. The extra-textual evidence from the early state constitutions suggests that the transition between the Articles of Confederation and the Constitution was not gapless. The extra-textual evidence from the public writings of the Federalists weakly suggests the same. The extra-textual evidence from the secret drafting history of the Constitution strongly suggests the same. Finally, the extra-textual evidence from precedent suggests the opposite-that the transition between the Articles of Confederation and the Constitution was in fact gapless.
The transition question is truly a tough nut to crack. The chief problem with the transition question is that we are trying to posit an alternative universe whose precise facts are under-specified. This is a problem with much of constitutional law. We are left to fill in the holes based on faithful interpretation of the evidence from (at least) text, history, and structure. 7 1 Sometimes the vectors of relevant evidence are of varying length and direction.
How should we think about a general transition theory? The virtue of Lawson and Seidman's answer to the transition question, though they do not mention it, is that the transition between the two regimes of the Articles of Confederation and the Constitution was gapless. It would seem that given a choice between an interregnum and not, one would prefer not. But then again, there was at the time nothing terribly shocking about having no federal governmental authority for the relatively short period of time between the Constitution's adoption and its full effective date.
There are some practical considerations worthy of attention. Maybe the lame duck Confederation Congress had full legal authority under the Articles of Confederation during the transition period but chose not to overreach, absent exigent circumstances. Any such action, taken by the Confederation Congress in good faith and with the support of pro-Constitution leaders such as James Madison, George 171 It is well beyond the scope of this Essay to argue that text, history, and structure must be a part of good constitutional interpretation. Cf Akhil Reed Amar, A NeoFederalist View of Article III: Separating the Two Tiers of Federal Jurisdiction, 65 B.U. L. REV. 205, 207-08 n.7 (1985) (stating that "interpretivist" methodology is valuable whether or not one subscribes to its results). Here, I do consciously omit doctrine and other considerations such as prudence and ethics. For a general discussion of those three arguments in constitutional interpretation, see PHILIP BOBBTT, CONSTITUTIONAL FATE: THEORY OF THE CONSTITUTION 39-73, 93-119 (1982) .
Washington, and James Wilson to name just a few, presumably would have had the support of the Founders. This would be a prudential but not strictly legal limitation of transition authority-the old regime should not take action (pursuant to the power of the old regime, of course) with respect to matters that can await consideration by the new regime. And what about the run-of-the-mill matters performed by the federal government under the Articles of Confederation? For example, who would keep the soldiers clothed, fed, and paid and the post office in operation? 172 It was not indispensably necessary to have a federal government in existence during the transition period in order to keep the country running. There could be effective transition between the two regimes of the Articles of Confederation and the Constitution without an interim federal government. The purpose of the Engagements Clause was to provide that the obligations of the federal government under the Articles of Confederation would be obligations of the new federal government under the Constitution as well. And the several state governments could pick up any slack.
There is at least one crucial logistical consideration as well. A gapless transition implies that during the transition period the Confederation Congress had legal authority under the Articles of Confederation to govern for the benefit of all of the original thirteen States, even though the new regime was among and only for the benefit of the ratifying States. This is very odd, but perhaps not absolutely unthinkable. A hypothetical example involving the Confederation Congress during the transition period reveals the oddity. Imagine that only the sufficient number of nine States under Article VII ratified the Constitution before the First Congress convened. (This was not the case because Virginia and New York ratified soon after New Hampshire did, becoming the tenth and eleventh States respectively to join the Union.) Thus, the Confederation Congress would be composed of the nine ratifying States and four non-ratifying States. Given that the consent of nine States was necessary under the Articles of Confederation for most governance matters, 173 it is possible that all nine ratifying States could have their way if they wanted to do X in the 172 Ackerman and Katyal raise a similar set of questions:
[i]f [the Confederation] Congress had dissolved, how would the Dutch be convinced to float a loan for continued payment of interest on the national debt? Who would conduct diplomacy with foreign powers? Who would deal with Native Americans? On a more humdrum but hardly unimportant level, who would run the Confederacy's postal service? Ackerman & Katyal, supra note 9, at 522.
173 See ARTICLES OF CONFEDERATION arts. IX, X, XI, (U.S. 1781). 2002] transitional regime. 174 But that is not the only possibility. What if all nine ratifying States did not agree among themselves to do X?. In such a case, at least one non-ratifying State could have a decisive vote in doing X, which if done, would bind ratifying and non-ratifying States alike. Indeed, at the extreme, five ratifying States and four non-ratifying States could agree to do X. If the Confederation Congress had legal authority during the transition period, then one must take into account the oddity of giving non-ratifying States any say in the transitional regime. 75 This seems too odd to be true.
The interesting question that remains relates to necessity. What if Great Britain or France had attacked the United States between the early summer of 1788 and the spring of 1789? Would the Confederation Congress have had authority under the Articles of Confederation to enter into a treaty of peace? Would that treaty of peace be the law of the land under the Supremacy Clause?
Surely the United States did not cease to exist as a nation during the transition period. 1 76 One answer to this hypothetical question is, of course, that the Confederation Congress had legal authority under the Articles of Confederation during the transition period to make and ratify such a treaty of peace. But the argument from necessity surely does not mean that the Confederation Congress necessarily had such authority. Another answer is that in such an emergency there would have been a de facto regime comprised of all of the original thirteen States, or more precisely, of the States that had ratified the 174 In addition, the nine ratifying States could also have their way if they did not want to do X because any five or more of them would have blocking rights under the Articles (thirteen States minus five ratifying States is eight States-one less than the number needed under most governance matters). Lawson and Seidman astutely note this point in their Reply. See Lawson & Seidman, supra note 48, at 98 (noting that the nine ratifying States "could block any action that threatened to interfere with the smooth future functioning of the new government," including treaties and achieving a quorum). 175 It is worth remembering, too, that there is nothing magical about the number nine in Article VII-the Framers considered lower and higher numbers, see 2 RECORDS OF THE CONVENTION, supra note 46, at 468-69, but settled on the number nine probably because it was "a respectable majority of the whole" and "a number made familiar by the constitution of the existing Congress." See 2 id. at 469 (remarks of Gov. Edmund Randolph). Had the Framers chosen a lower number, such as seven or eight, for Article VII as James Wilson advocated, see 2 id. at 468-69, the assent of at least one non-ratifying State would have been required in order for the Confederation Congress under the Articles to do X This strikes me as preposterous.
176 On the birthdate of the United States as 1776, see THE DECLARATION OF INDE-PENDENCE (U.S. 1776).
Constitution at that point in time. 177 This de facto regime of ratifying States would have had the power to make and ratify a treaty of peace, which would bind its successor regime. 178 Perhaps the first Senate would have re-ratified such a treaty of peace out of an abundance of caution. The important point is that there is a difference-a legal difference-between a de facto regime and a de jure one.
A general transition theory is limited by our ability to peer into the hypothetical past. There are some reasons to think that the Confederation Congress had legal authority under the Articles of Confederation during the transition period, but better reasons to think otherwise. The takeaway point is this: the answer to the transition question is hardly an open-and-shut case. 178 The de facto regime of ratifying States would probably be governed by majority rule of the number of States. As a corollary, a de facto regime (or regimes) or nonratifying States would have the power to make and ratify a treaty of peace for those States, and obviously not be bound by the de facto regime of ratifying States.
179 In the closing pages of their reply, Lawson and Seidman attempt to shift the burden of proof onto me. Their argument is that "[s]omeone who asserts that the Constitution forbids a ratifying State from participating in the Confederation during the period of transition is claiming a constitutional restriction on States and therefore bears the burden of proof." Lawson & Seidman, supra note 48, at 100. This burdenof-proof argument fails for three reasons. First, a constitutional restriction on ratifying States not to participate simultaneously (even for a short time period) in another governmental regime comprised of ratifying and non-ratifying States is of a fundamentally different kind than a constitutional restriction on ratifying States not to do X because Xis a power given to the federal government or retained by "We the People" of the United States; the former is a division of power between two Unions with different members, whereas the latter is a division of power within one Union. The appropriate presumption is that the Constitution is presumed to be an exclusive Union for and among ratifying States. See supra note 70 (citing constitutional provisions). Second, I took this project in principal part because of what I took to be a compelling interpretive baseline/presumption from Lawson and Seidman's careful research into early constitutions, statutes, and treaties: the new regime displaces the old, unless otherwise specified. If I have misread Lawson and Seidman on this important point, mea culpa. When it comes to choosing between a specific presumption of the transition question and a general presumption of the exclusivity of the Union under the Constitution, on the one hand, and a general one of the powers retained by the several States, on the other hand, I will choose the former, and leave it to the gentle reader to decide, based on the presumption and the arguments presented, which of us has the better case.
VI. CONCLUSION
Professors Lawson and Seidman are surely to be congratulated for bringing to the fore the fascinating question of when the Constitution became law. After 213 and not 212 years of the Republic (as we can now confidently say), Lawson and Seidman have now put to rest a longstanding but neglected question of constitutional law. Lawson and Seidman also deserve credit for announcing a general theory of constitutional effectiveness that, for the most part, is correct. But Lawson and Seidman are to be criticized for pushing one valuable conclusion too far. That some parts of the Constitution were not effective at the adoption date does not necessarily mean that the old regime continued to exercise authority until the new regime became effective. One could say that (1) Article I, Section 10 of the Constitution was effective in the early summer of 1788 and that (2) Article I, Section 8 of the Constitution was effective in the spring of 1789 and also say that (3) there was an interregnum between the early summer of 1788 and the spring of 1789. Lawson and Seidman unnecessarily conclude that the transition between the Articles of Confederation and the Constitution was gapless. They do so on the barest of evidence. On this point, their theory of constitutional effectiveness is simply not proved.
